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Overall comments

ANROWS thanks the House of Representatives Standing Committee on Social Policy and Legal Affairs
(“the Committee™) for the opportunity to respond to the inquiry into family violence orders for victims and
survivors in the Federal Circuit and Family Court of Australia (FCFCoA). ANROWS supports the intention
of the Committee to make recommendations into how the family law system can provide better access for
victims and survivors to family violence orders (FVOs) and the effective enforcement of those orders.

This submission addresses the Terms of Reference outlined by the Committee. It is divided into three
thematic parts to more clearly highlight the key evidence drawn from rigorous peer-reviewed research,
including relevant ANROWS research. The submission focuses on:

e Part 1: Current barriers for victims and survivors in the family law system to obtain and enforce
family violence orders.

e Part 2: Addressing the risks of escalation of violence or perpetration of violence (systems abuse)
during family law proceedings.

e Part 3: Improving capacity and expertise in the family law system to prioritise the safety of
victims and survivors of domestic, family and sexual violence (DFSV).

While each of the three sections primarily focus on one term of reference, the submission as a whole seeks to
provide recommendations to improve the accessibility of F\VOs for victims and survivors going through the
family law system.

ANROWS supports the intent of the recommendations in the submission made by Women’s Legal Services
Australia (WLSA) to this inquiry. We have taken the opportunity to highlight several specific
recommendations made by WLSA to emphasise their importance and to encourage the Committee to
carefully consider them. WLSA’s recommendations are informed by their practice-based expertise in
providing legal services to victims and survivors of DFSV across Australia.

ANROWS supports enhancing mechanisms within the family law system to prioritise the safety of victims
and survivors of DFSV. It is essential that recommendations made by the Committee are underpinned by
genuine and extensive consultation with people with lived expertise in navigating the family law system.
This should include people from culturally and linguistically diverse (CALD) backgrounds, LGBTQ+
communities and Aboriginal and Torres Strait Islander communities, and people living with disability.

We would be very pleased to assist the Committee further, as required.

Yours sincerely,

Dr Tessa Boyd-Caine 22 July 2024
Chief Executive Officer
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Recommendations

ANROWS makes the following recommendations about the barriers for victims and survivors already
negotiating the FCFCoA to obtain and enforce FVOs:

¢ Recommendation 1: Ensure people working in the family law system are trained and resourced to
engage with victims and survivors supportively, underpinned by an understanding of DFSV
dynamics. This includes ensuring the environment is safe, welcoming, workers are available and
willing to help.

¢ Recommendation 2: Improve referral processes to connect victims and survivors with specialist
services, including CALD services, that can assist or support them to obtain and enforce an FVO by
providing information, guidance, translated resources or other supports. Invest in these services to
enhance their capability and capacity to provide this support to victims and survivors of DFSV
already in contact with the family law system.

ANROWS makes the following recommendations to acknowledge and address the risks of escalation of
violence or perpetration of violence (systems abuse) during family law proceedings:

¢ Recommendation 3: Evaluate and enhance existing mechanisms to screen for, monitor and respond
to heightened risk of DFSV in the context of family law proceedings, using a victim- and survivor-
centred approach.

e Recommendation 4: Ensure people working in the court system, including judicial officers and
other court staff, are skilled (or supported to be skilled) in identifying tactics of legal systems abuse,
through an improved understanding of coercive control. This could also include being informed by
contemporary research findings on the cause and impacts of systems abuse in Australia. ANROWS
would be pleased to assist the Committee in accessing relevant publications.

o Recommendation 5: Take measures to improve the early identification and response to the
perpetration of systems abuse at the intersection of the family law system and FVVO process. This
could include undertaking systematic research and consultation that identifies the extent and impacts
of misidentification because of systems abuse and how the FCFCoA can prevent the use of these
tactics in the family law system.

¢ Recommendation 6: When making recommendations under the inquiry, the Committee should
engage experts to review systems to identify new or existing avenues for the perpetration of legal
systems abuse in the family law system.

o Recommendation 7: Ensure that judicial officers and other court staff understand the dynamics of
DFSV experienced by migrant and refugee women and invest in programs that support workers to
maintain up-to-date knowledge.

¢ Recommendation 8: Enhance partnerships with specialist services that assist migrant women
experiencing violence to navigate the family court system.

¢ Recommendation 9: Invest in the development and distribution of accessible resources in multiple
languages to support migrant and refugee women to better navigate the legal system. This might
include co-design with specialist organisations with CALD expertise.

¢ Recommendation 10: Monitor and evaluate the effectiveness of the recent legislative amendments
under the Family Law Act 1975 (Cth) pertaining to parenting orders where DFSV is present, aiming
to keep adult and children victims and survivors safe and to keep children with their non-offending
parent.

ANROWS makes the following recommendations to improve capacity in the family law system to make
FVOs more effective in keeping families safe:

e Recommendation 11: Invest in the development, implementation and evaluation of evidence-
informed legal training and guidance relating to the complexities and dynamics of DFSV in the
context of the family law system. This could include a national approach to legal workforce
development, such as a capacity-building service for judicial officers and other court staff.
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e Recommendation 12: Evaluate the implementation and effectiveness of the information-sharing
amendments under the Family Law Act 1975 (Cth) to understand whether they are working as
intended or if there are any unintended consequences to women and children in the family law
system.

e Recommendation 13: Prioritise capacity-building initiatives for judicial officers and other court
staff, including professional and peer support for anyone working on family violence matters.

e Recommendation 14: Implement partnerships between the FCFCoA and relevant community-based
services that work with people with lived expertise, including people from CALD backgrounds,
LGBTQ+ people and Aboriginal and Torres Strait Islander people.

e Recommendation 15: The Committee should explore new or existing mechanisms to coordinate
resources at a national level and ensure that actions by the FCFCoA, to improve victims’ and
survivors’ safety and wellbeing, are not being duplicated or complicated through multiple processes.

e Recommendation 16: Implement National Legal Aid and Women’s Legal Services Australia’s calls
for national outcomes measurement framework to monitor the outcomes of family law courts’
decisions and orders to determine the impacts on victims and survivors of DFSV. This could include
reviewing decisions for instances of systems abuse or misidentification. Ensure this is done through
a victim- and survivor-centred approach.

Terminology

Family Violence Orders: A family violence order (FVO) is an order made under a state or territory law to
protect a person from family violence (Federal Circuit and Family Court of Australia [FCFCoA], 2024). The
names of family violence orders differ in each state and territory and may sometimes be referred to as
domestic violence orders, intervention orders or protection orders. This submission will use the term family
violence order as a general term capturing all types of orders relating to domestic, family and sexual violence
in Australia.

Domestic, family and sexual violence: The terms “family violence” and “domestic violence” are often used
interchangeably in research, policy and practice. This submission refers to “domestic, family and sexual
violence” or “DFSV” when talking about the range of violence that victims and survivors may need
protection from. This recognises intimate partner sexual violence is a tactic of domestic and family violence,
that can significantly impact the safety and wellbeing of victims and survivors.

Family law system: The term family law system is used to describe all legal proceedings relevant to
separation and divorce, spousal maintenance, property and financial disputes and parenting orders. This
could include family dispute resolution (FDR), proceedings before the Federal Circuit and Family Court of
Australia (FCFCoA) and other specialist family law courts. People working in the family law system include
judicial officers, registrars and other court staff, family consultants, independent children’s lawyers and
family dispute resolution practitioners.

Part 1: Current barriers for victims and survivors
in the family law system to obtain and enforce
family violence orders

Part 1 of this submission primarily addresses the second term of reference regarding the current barriers for
litigants in the family law system to obtain and enforce FVVOs. It is important to first understand the barriers
faced by victims and survivors of violence when seeking protection, before considering the other aspects of
the family law system outlined in Parts 2 and 3.
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Family violence orders form part of a system of accountability

ANROWS supports and reinforces Women’s Legal Services Australia’s (WLSA) position that states and
territories should continue to be the primary jurisdiction for making FVOs, due to established expertise in
focusing on the safety of victims and survivors of DFSV. If the Committee is considering introducing powers
to make FVOs at the federal level, there are several significant issues that should be carefully considered and
are outlined in WLSA’s submission to this inquiry (Women’s Legal Services Australia [WLSA], 2024a).

A systematic review of family violence orders found that, overall, people who received an order were
significantly less likely to experience re-victimisation than people who did not (Dowling et al., 2018). FVOs
can deter people who use violence from re-offending (Dowling et al., 2018) and contribute to a broader
system of accountability for people who use violence (ANROWS, 2021). However, ANROWS’s research on
interventions for people who use violence found that accountability to the legal system does not always
translate to accountability to their partner, their children or to themselves (Chung et al., 2020). This is
because breaches of FVOs are prosecuted on behalf of the state, not on behalf of the victim and survivor or
necessarily in alignment with their wishes (ANROWS, 2021). Despite these complexities, FVOs provide a
mechanism through which victims and survivors can seek to improve their safety and wellbeing.

Address barriers experienced by people applying for and
enforcing FVOs

Victims and survivors of violence experience the following barriers to obtaining and enforcing FVOs:

o Financial constraints. Women’s Legal Services Australia (2024a) has indicated that many clients
remain in violent situations, as they do not have the financial means to flee or engage private legal
representation.

o Lack of awareness and understanding of court processes. For women who are from CALD
backgrounds, or who speak a language other than English, this experience can be heightened. There
may also be a lack of culturally appropriate support to develop this understanding or navigate these
processes (WLSA, 2024b; InTouch & Harmony Alliance, 2023).

e Language barriers. A lack of available interpreting services can present a barrier to applying for
FVOs. An ANROWS study found that a significant proportion (80-99%) of police, legal officers
and victim advocates reported access to interpreters as a barrier to obtaining FVOs in CALD
communities (Tayor et al., 2017a). InTouch, a family violence service for migrant and refugee
women, and Harmony Alliance, an advocacy organisation for migrant and refugee communities
(2023) found that migrant women report instances where they were not provided with interpreters in
the family law court and were unable to express their worries about the perpetrators’ behaviour.

e Lack of support to report breaches. A quarter (28%) of legal officers and victim advocates
believed that victims and survivors “rarely” had adequate support to report FVVO breaches (Tayor et
al., 2017a). For instance, it can be difficult to collect the required evidence to support reporting a
breach, for example, if abuse is perpetrated using technology.

e Mistrust towards women. The 2021 National Community Attitudes towards Violence against
Women Survey (NCAS) found that 37 per cent of respondents agreed that women make up or
exaggerate claims of domestic violence to gain an advantage in custody battles (Coumarelos et al.,
2023). Widespread mistrust towards women’s reports of violence when they are also navigating the
family law system could deter women from seeking protection, for fear of not being believed.

e For police-initiated orders, hesitancy from victim and survivors to engage in the police and court
system can be a barrier to obtaining and enforcing FVOs (Dowling et al., 2018). This can be due to
fears of reprisal, a perception that orders are unlikely to have an impact or previous negative court
experience (Dowling et al. 2018).
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e Complex cross-jurisdictional issues. In their submission to this inquiry, WLSA (2024a) highlights
that victims and survivors are often required to navigate multiple legal systems, across federal and
state and territory jurisdictions, to keep themselves and their children safe. This can be costly,
confusing and re-traumatising where they are required to present evidence of DFSV in multiple court
settings.

e Systemic injustices. The context of colonisation and systems violence can affect the experience of
Aboriginal and Torres Strait Islander women reporting DFSV and seeking an FVVO. This can be due
to prior negative experiences of inappropriate applications of legal sanctions, intimidation, racism
and cause for distrust in police (Nancarrow et al., 2020; see also Blagg et al., 2018). Additionally, a
recent ANROWS study on parents who kill their children found that a very small proportion (8%) of
these offenders had ever been named as a defendant in a final FVO involving the victim/s
(Australian Domestic and Family Violence Death Review Network, & ANROWS, 2024). These
findings emphasise the hesitancy women may have towards seeking an FVVO, underpinned by a
justifiable fear of child removal due to the systemic racism prevalent in the legal system (Langton et
al., 2020; Jeffries et al., 2015).

Victims and survivors experience these barriers in the court where FVOs are made, and in the family law
system. An ANROWS study conducted by the Queensland Centre for Domestic and Family Violence
Research highlights ways to reduce these barriers (Taylor et al., 2017b). This qualitative research with
police, magistrates, lawyers, and victims found that the attitudes, helpfulness and availability of court staff
and police were important. There may be a need to support judicial officers and other court staff to better
recognise the barriers that victims and survivors face and be equipped to provide assistance. For example, the
approachability of the court environment was found to assist victims and survivors to continue engaging in
the process of applying for an FVVO and prosecuting breaches (Taylor et al., 2017b). WLSA’s (2024a)
submission provides further detail on safety planning and measures that can be put in place both in court
locations and in an online environment to enhance the feeling of safety for victims and survivors.

In addition, there is a need to improve the availability and access to support services that could address these
barriers to obtaining and enforcing FVOs. Referrals to DFV services for police-initiated FVOs and overall
improved access to local or specialist service providers, legal support, interpreting services and counselling
could further assist women to obtain and enforce FVVOs (Taylor et al., 2017b; WLSA, 2024a). WLSA
(20244a) outlines the particular need for increased funding to specialist family violence and trauma-informed
legal services to assist women through the FVO process.

Recommendation 1: Ensure judicial officers and other court staff are trained and resourced to engage
with victims and survivors supportively, underpinned by an understanding of DFSV dynamics. This
includes ensuring the environment is safe, welcoming, workers are available and willing to help.

Recommendation 2: Improve referral processes to connect victims and survivors with specialist
services, including CALD services, that can assist or support them to obtain and enforce an FVO by
providing information, guidance, translated resources or other supports. Invest in these services to
enhance their capability and capacity to provide this support to victims and survivors of DFSV already in
contact with the family law system.
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Part 2: Address the risk of escalation or
perpetration of abuse during court proceedings

Part 2 of this submission primarily addresses the first term of reference regarding the risk of an escalation in
the aggressive and violent behaviour of the perpetrator and the heightened risk to the partner and children
during family court proceedings. The barriers to obtaining and enforcing an FVO outlined in the previous
section provide essential context for understanding the escalation and perpetration of violence in the family
law system.

Address the risk of an escalation of family violence during family
court proceedings

The National Risk Assessment Principles for Domestic and Family Violence state that court orders and
parenting proceedings are risk factors for an occurrence or escalation of DFSV (Toivonen & Backhouse,
2018; see also McCulloch et al., 2016; Dwyer & Miller, 2014; Carson et al., 2022). DFSV often escalates
among separating parents as the person using violence is or is perceiving a loss of control. Some people use
parenting orders as a way of re-establishing control over their former partner (Toivonen & Backhouse,
2018).

A study with legal officers and family dispute resolution practitioners found that, in their experience, safety
risks had arisen or escalated since parenting orders were made, and that many women comply with their
parenting orders despite having concerns for the safety of their child (Kaspiew et al., 2022). ANROWS
research has recommended the need for a mechanism to monitor parenting orders where the children’s needs
and the risk and harm factors indicate that this is required (Carson et al., 2022). While this does occur in
some jurisdictions under particular circumstances, a lack of resources can hinder the effectiveness of this
mechanism (Carson et al., 2022).

Research points to a lack of coordination between different parts of the response system which may hinder
risk identification and response, particularly between the DFSV, child protection systems and the FCFCoA
(Connolly et al., 2017). Supportive collaborations that involve information sharing between these parts of the
system are needed to prioritise the safety needs of women and their children and allow for more effective
risk assessment focused on perpetrator risk and history (Connolly et al., 2017). A better joined-up response
between the FCFCoA and other parts of the DFSV response system could benefit adult and child victims and
survivors by enabling the identification and response to safety issues that may arise during court proceedings
(see ANROWS, 2020b).

ANROWS supports the aim of the Lighthouse project to implement evidence-based risk screening in the
FCFCoA and calls for regular evaluations of this approach, including in regional locations to ensure that it is
fit for purpose in various contexts across Australia. In their submission, WLSA (2024a) outlines that their
clients, particularly CALD users, have experienced difficulties using the Lighthouse triage tool. ANROWS
encourages the Committee to consider addressing these difficulties to ensure the tool is fit for purpose. This
requires ongoing and sustainable funding.

Recommendation 3: Evaluate and enhance existing mechanisms to screen for, monitor and respond to
heightened risk of DFSV in the context of family law proceedings, using a victim- and survivor-centred
approach.
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Address the perpetration of systems abuse and prevalence of
misidentification in the family law system

Systems abuse is a form of violence perpetrated during family law processes

People who use violence can perpetrate abuse by manipulating individual or multiple legal processes to
cause harm, known as legal systems abuse (Kaspiew et al., 2017; Douglas, 2018). The Australian Law
Council (2021) has identified the need to safeguard against the perpetration of systems abuse where multiple
and competing legal processes are underway across different jurisdictions. This includes tactics like:

o exploiting the intersections between family law, child protection and criminal legal systems to their

advantage

raising counter-allegations or unfounded applications in FVO processes or the family law system

manipulative engagement with family law services

pressuring a victim and survivor to withdraw their FVO

non-compliance with court orders

exhausting women’s legal, financial and emotional resources (Kaspiew et al., 2017; Connolly et al.,

2017; Cortis & Bullen, 2016)

e using legal processes to gain access to a victim’s and survivor’s medical or therapeutic records to
threaten, harass or inflict harm (No to Violence, 2023).

These tactics occur in the broader context of patterns of coercive and controlling abuse. A greater recognition
of these behaviours as indicators of DFSV may help to prevent and respond to legal systems abuse (Douglas,
2018).

The high proportion of cases in the family law system that involve self-represented litigants is a risk for
systems abuse. One in five (21%) cases in the family law system involve one or both parties not having
representation at some point in their proceedings (FCFCoA, 2020). In a study on self-represented litigants in
family law proceedings, Wangmann et al. (2020) found evidence of instances where people who use violence
and who self-represented themselves used the court system as a mechanism to continue their abuse, for
example, via numerous applications in multiple jurisdictions, prolonging court proceedings, refusing to settle
and bringing proceedings after final orders (Wangmann et al., 2020). Not complying with court processes or
taking an extensive time to comply were also identified as deliberate strategies to prolong the process,
leading to additional costs for the other party (Wangmann et al., 2020). On the other hand, victims and
survivors who were self-represented litigants, usually due to financial constraints and ineligibility for legal
aid, were often unable to sufficiently document their experience of family violence and experienced
considerable pressure to settle for unsafe or unsatisfactory outcomes (Wangmann et al., 2020). It is essential
that judicial officers and other court staff recognise the increased risk of systems abuse when one or both
parties are self-represented.

Recommendation 4: Ensure people working in the court system, including judicial officers and other
court staff, are skilled (or supported to be skilled) in identifying tactics of legal systems abuse, through
an improved understanding of coercive control. This could also include being informed by contemporary
research findings on the cause and impacts of systems abuse in Australia. ANROWS would be pleased
to assist the Committee in accessing relevant publications.

Courts can misidentify the person most in need of protection, resulting in harm
to victims and survivors and reducing the accessibility of FVOs

The misidentification of victims and survivors as perpetrators can often occur in the context of systems
abuse. The intentional manipulation of the family law system by people who use violence can complicate
decision-makers’ ability to determine the primary aggressor (Douglas et al., 2023; Reeves, 2019). Research
outlines evidence of perpetrators claiming that victims and survivors were the primary aggressors by
minimising their role in the incident, injuring themselves, calling the police first and projecting a calm
appearance when police attended the scene (ANROWS, 2020a). Other tactics can include applying for cross-
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orders of protection and making false allegations of violence in family law proceedings (Nancarrow et al.,
2020). Nancarrow et al.’s (2020) review of literature on misidentification also found that, in Australia,
people misidentified as a perpetrator of DFSV are likely to be subject to an FVVO, which can have multiple
and varied impacts for them. A woman who has been inappropriately named as a respondent on an FVO may
not be taken seriously if she seeks help in the future (Nancarrow et al., 2020), threatening her safety.
Criminalisation as a consequence of breaching this order, or being charged with DFSV criminal offences,
can have significant consequences for a victim and survivor, including implications for employment and
further legal issues and repercussions for parenting arrangements (InTouch, 2022). Early identification of,
and response to, DFSV would assist in curtailing systems abuse through litigation (Connolly et al., 2017).

Victims and survivors may be at higher risk of systems abuse if they are from culturally or linguistically
diverse backgrounds. This can be due to their potential unfamiliarity with the legal system, need for an
interpreter or lack of support (Nancarrow et al., 2020). InTouch and Harmony Alliance (2023) found that
men can respond to family violence orders with cross-applications and use their knowledge and resources in
Australia to portray migrant women as, for example, the abuser and an unfit mother. Migrant women on
temporary visas may lose access to services, access to their children, and their visa status may be impacted
(InTouch & Harmony Alliance, 2023). Relatedly, these systems abuse tactics can be particularly effective
when they coincide with or exacerbate problematic gendered and racialised conceptualisations of violence
and victimhood by legal responders (Nancarrow et al., 2020). Efforts to identify, prevent or address systems
abuse must consider the various ways in which systems abuse can affect all groups of women, including
those from CALD communities.

Misidentification can undermine a woman’s trust in the legal system, reducing the likelihood that she will
seek protection in the future (Nancarrow et al., 2020). When police or courts misidentify the person most in
need of protection, the FVO system fails to keep genuine victims and survivors safe. Where there are cross-
orders or allegations in place, there is a need for people working in the family law system to be aware of the
history and patterns of DFSV, including tactics of coercive control and systems abuse. This is essential to
avoid misidentifying the person(s) most in need of protection when considering family law matters like
parenting orders. In addition, an unintended consequence of potential reforms made to the family law system
can include increased avenues or opportunities for perpetrators to perpetrate legal systems abuse, for
example, by exploiting jurisdiction between federal and state/territory court processes (Australian Law
Council, 2021). This increased risk must be carefully considered by the Committee when making
recommendations to the FCFCoA.

Recommendation 5: Take measures to improve the early identification and response to the perpetration
of systems abuse at the intersection of the family law system and FVVO process. This could include
undertaking systematic research and consultation that identifies the extent and impacts of
misidentification because of systems abuse and how the FCFCOA can prevent the use of these tactics in
the family law system.

Recommendation 6: When making recommendations under the inquiry, the Committee should engage
experts to review systems to identify new or existing avenues for the perpetration of legal systems abuse
in the family law system.

Recognise the complexity faced by migrant and refugee women

The Migrant and Refugee Women in Australia: The Safety and Security Study (Segrave et al., 2021) found
that temporary visa holders reported proportionately higher levels of DFSV, including controlling
behaviours. Migrant women can experience violence in unique ways, including dowry abuse and migration-
related controlling behaviours (Segrave et al., 2021; InTouch & Harmony Alliance, 2023). This can include
threats to withdraw sponsorship of a visa, threats to separate women from their children through deportation
and tactics of financial abuse under the pretence of cultural practice (Segrave et al., 2021). Migrant women
on certain visas may not have access to emergency or long-term housing, welfare payments, Medicare or
childcare subsidies (Segrave et al., 2021), which may enhance the physical, financial and emotional barriers
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that women face when seeking to obtain an FVVO. Social isolation can also exacerbate difficulties with
seeking support (WLSA, 2024b). It is essential that judicial officers and other court staff who may assess risk
factors, consider evidence of DFSV or make referrals to support services, understand the dynamics of DFSV
experienced by migrant and refugee women. This could be done through education, training and capacity
building, further outlined below in this submission.

Migrant women require specialist support to navigate the system where DFSV, parenting and custody and
migration legal processes overlap, presenting increased complexity and uncertainty (Segrave, 2017).
InTouch and Harmony Alliance (2023) found that migrant women’s experience in the family law system is
characterised by lengthy timeframes, sometimes over several years, as perpetrators vexatiously utilised the
system to exercise control over the women and their children.

Where systems abuse is occurring, women and children on insecure visas can face adverse impacts in the
immigration system if they are in contact with the criminal legal system because of allegations or cross-
applications of abuse (Settlement Services International, 2023). A roundtable hosted by Settlement Services
International, on meeting the needs of CALD women and children in the context of DFSV found that
migrant women need access to resources in their own language and interpreter support to develop an
understanding of Australia’s legal system, their rights and responsibilities, including with a focus on DFSV
and a focus on children. In addition, legal and migration support services that have expertise in working with
migrant and refugee women require additional resourcing and funding to more effectively support these
clients in navigating these systems (InTouch & Harmony Alliance, 2023).

Recommendation 7: Ensure that judicial officers and other court staff understand the dynamics of
DFSV experienced by migrant and refugee women and invest in programs that support workers to
maintain up-to-date knowledge.

Recommendation 8: Enhance partnerships with specialist services that assist migrant women
experiencing violence to navigate the family law system.

Recommendation 9: Invest in the development and distribution of accessible resources in multiple
languages to support migrant and refugee women to better navigate the legal system. This might include
co-design with specialist organisations with CALD expertise.

Prioritise the safety of victims and survivors where parenting
orders and family violence orders overlap

Given the heightened risk of violence during parenting order proceedings, the FCFCoA is a critical
intervention point to identify and respond to DFSV. However, qualitative ANROWS research with parents
and carers, professionals and judicial officers revealed that concerns about safety and family violence may
not be revealed or adequately considered in negotiation or parenting order proceedings, leading to unsafe or
inappropriate orders being made (Carson et al., 2022). These findings reinforce concerns that the family law
system requires improvement in assessing, managing and responding to risk more widely (Australian Law
Reform Commission, 2019), with shortcomings in these areas leading to unsafe orders that may nonetheless
be complied with.

The FCFCoA must prioritise the safety of victims and survivors of violence when FVVOs and parenting
orders overlap, contradict or challenge one another. In an ANROWS study, professionals identified adverse
impacts on safety from decisions made under the Family Law Act 1975 (Cth) as a key barrier to the effective
enforcement of FVOs (Taylor et al., 2017b). People who use violence can use parenting orders to lock
victims and survivors into a “cycle of violence” where they continue patterns of coercive control, drive non-
compliance with parenting orders and use this to engage future litigation (Carson et al., 2022). Women have
described experiences where despite there being documented evidence of family violence and FVOs in place,
the family law court still granted the perpetrator access to their children and put women in ongoing contact
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with the perpetrator (InTouch & Harmony Alliance, 2023). Unsafe orders can exacerbate harm to victims
and survivors and impact their ability to recover from violence (Carson et al., 2022).

Recent legislative amendments to the Family Law Act 1975 (Cth) mean that when determining the parenting
arrangements, the court must now consider what would promote the safety of the child and each person who
has care of the child, including considering the relevance of family violence orders and past family violence
in determining arrangements (Attorney-General’s Department, 2024a). Although these amendments may
reduce the instances where unsafe parenting orders are made, they may rely on victims and survivors
successfully overcoming barriers to obtain an FVO to prove the existence of family violence. In addition, the
amended legislation must be implemented effectively in practice. There is a need to support judicial officers
to navigate complexities when inconsistencies between FVO and parenting orders arise and to prioritise the
safety and wellbeing of victims and survivors. This may also include judicial officers and other court staff
developing an understanding of the importance of supporting the non-offending parent, including providing
access to services that support the restoration of parenting capacity (Kaspiew et al., 2017) to allow the child
to remain safe and together with their mother (Humphreys et al., 2020). This could be done through guidance
and training, further outlined below.

Recommendation 10: Monitor and evaluate the effectiveness of the recent legislative amendments
under the Family Law Act 1975 (Cth) pertaining to parenting orders where DFSV is present, aiming to
keep adult and children victims and survivors safe and to keep children with their non-offending parent.

Part 3: Improve capacity in the family law system
to respond to DFSV

Part 3 of this submission primarily addresses the fourth term of reference regarding other reforms that could
make it safer and fairer for victims of violence in the family law system who need the protection of FVOs.
The evidence in this section builds upon the barriers and risks outlined in Parts 1 and 2 of this submission, to
highlight how enhancing knowledge and capacity in the family law system could improve outcomes for
victims and survivors of DFSV.

Support recent legislative change with education and guidance

People working in the family law system need to understand the dynamics of
DFSV

There have been repeated calls for improved understandings of DFSV in the police and judicial system (see
Lloyd et al., 2023; National Legal Aid [NLA] & WLSA, 2024). Research shows that providing educational
resources is not always effective on its own; rather training and other measures can improve skill
development to implement this knowledge (NHMRC, 2000). ANROWS (2022, 2023a, 2023b, 2024a, 2024b,
2024c) has consistently highlighted the need for education, training and resourcing for police and legal actors
to better respond to victims and survivors of DFSV. While improving police responses is an essential aspect
of achieving safety for victims and survivors in the legal system, for the purposes of this inquiry, this
submission will focus on training in the family law system.

National Legal Aid (NLA) and Women’s Legal Services Australia (2024) call for funding and developing
minimum standards domestic and family violence training for all legal professional, court staff and the
judiciary (see also Law Council of Australia, 2021). Education and training to address DFSV in the legal
sector is supported by the Australian Government. The First Action Plan 2023-2027 Activities Addendum:
Under the National Plan to End Violence against Women and Children 20222032 (Department of Social
Services, 2023) stipulates that the Australian Government will fund education and training on family,
domestic and sexual violence for the justice sector, including capacity-building training for judiciary and
legal practitioners. There is a need to ensure that this training covers contemporary issues relevant to DFSV
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across various legal contexts, reflects up-to-date legislation and reflects contemporary evidence. There is a
need for legal officers to have regular access to meaningful training developed and delivered by subject
matter experts and people with lived expertise that is regularly evaluated for its effectiveness (NLA &
WLSA, 2024). The Australian National Research Agenda to End Violence against Women and Children
(ANRA) 2023-2028 (Lloyd et al., 2023) also highlights the need to evaluate the effectiveness and impact of
workplace training and development for services responding to DFSV.

Education and training on DFSV should be available for all legal officers in the family law system, not just
those working on DFSV matters explicitly (Clarke, 2022; No to Violence, 2020). That is because DFSV
matters can be relevant to a variety of legal areas across magistrates’ courts, district and supreme courts,
children’s courts and family courts (Cox, 2015; Wakefield & Taylor, 2015). An ANROWS survey of judicial
officers in Victoria and Queensland found that only around 20 per cent of participants agreed that judicial
officers in their state received sufficient training in DFSV (Wakefield & Taylor, 2015). There were mixed
responses as to whether judicial officers received sufficient training and whether this training enables
informed decision-making (Wakefield & Taylor, 2015).

Research and other expert organisations highlight particular training needs:

e There is a need for DFSV training that focuses on examining the dynamics of abusive relationships
in the making of successful parenting agreements and examining systems abuse (Clarke, 2022).

e Judicial officers suggested additional training could cover addressing perpetrator issues, risk factors
for domestic and family violence, communication with people who use violence in court and
contemporary research (Wakefield & Taylor, 2015).

e The Law Council of Australia (2021) calls for continued training and education for judicial officers
and other court staff to support safe decision-making, including education on how to recognise
family violence and understand its dynamics, how control may manifest and the impact of additional
vulnerabilities, disadvantage and trauma. ANROWS (2023b) has also previously recommended
providing training to legal actors to improve their understanding of DFSV as involving patterns of
behaviour that occur within the overarching context of coercive control.

e There is also a need to equip judicial officers with the necessary cultural competency skills for
working with Aboriginal and Torres Strait Islander clients, CALD clients, and skills for working
with LGBTQ+ families and people with a disability (WLSA, 2018).

The Committee should review the existing education available to legal officers to ensure it is evidence based,
fit for purpose and available to all judicial officers and other court staff in the family law system.

There is a need to support people to implement recent legislative reform

ANROWS supports the intention of recent reforms to the family law system to improve outcomes for women
and children who have experienced DFSV. The Family Law Amendment Act 2023 (Cth) was passed by
Parliament in October 2023. The removal of the presumption of equal shared responsibility and new powers
for the courts to prevent harmful litigation were both advocated for by ANROWS to improve the safety and
wellbeing of adult and children victims and survivors (ANROWS, 2023c, 2023d; see also Carson, 2022). In
addition, the Family Law Amendment (Information Sharing) Act 2023 (Cth) and new National Strategic
Framework for Information Sharing between the Family Law and Family Violence and Child Protection
Systems (Attorney-General’s Department, 2022) intends to enhance the sharing of child abuse, neglect and
family violence risk information between the courts, child welfare agencies and police, which has also been
recommended in ANROWS research (Kaspiew et al., 2017). Legislative responses should undergo ongoing
monitoring and evaluation to identify their implementation, impact and effectiveness. Monitoring and
evaluation will support the government to identify unintended consequences and to demonstrate continuous
improvement in legislative responses to support the safety of victims and survivors.

People working in the family law system should be supported to implement recent legislative reforms in a
way that prioritises victim and survivor safety and wellbeing. A survey with legal professionals indicated a
belief that often legislation is adequate, but implementation and enforcement could be improved by better
consistency in common understandings of language, processes and systems (Taylor et al., 2017b). In
addition, there is a need for further training that addresses the intersection of domestic and family violence,
information sharing and privacy laws (Taylor et al., 2017b). This is because information sharing must be
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designed using a victim- and survivor-centred approach that involves victims’ and survivors’ informed
consent, ensuring they have a clear understanding of what information will be shared, when it will be shared
and with whom it will be shared (Jones, 2016). Education and training will be important to empower workers
to adhere to the new National Strategic Framework in a way that supports victims’ and survivors’ choice,
autonomy, safety and wellbeing, ethical practice and privacy concerns.

Guidance may include specific direction on how recent reforms should be implemented, particularly where
the family law system and FVVOs overlap. For example, legal officers are guided by the national Domestic
and Family Violence Bench Book (Douglas et al., 2023). Whilst this resource includes brief guidance on the
intersection between the family law system and FVOs, there could be benefit in including more extensive
guidance that supports decision-makers where parenting orders and FVOs interact, contradict or overlap.
This may include guidance on the early identification of risk or unintended consequences of legislative
amendments, like safety or privacy concerns, as they emerge.

Workforce capacity-building services can be an effective way to develop the knowledge and skills of people
working with victims and survivors of DFSV. For example, WorkUP Queensland is a partnership between
ANROWS and The Healing Foundation which supports workforce capacity building in the domestic and
family violence sector, including cultural responsiveness when working with victims and survivors. Research
highlights the need to invest in expanding this kind of work to other relevant services (Morgan et al., 2023).
The Committee should consider whether there is a need for a national capacity-building service for legal
officers to increase their knowledge and skills to work with families affected by DFSV.

Recommendation 11: Invest in the development, implementation and evaluation of evidence-informed
legal training and guidance relating to the complexities and dynamics of DFSV in the context of the
family law system. This could include a national approach to legal workforce development, such as a
capacity-building service for judicial officers and other court staff.

Recommendation 12: Evaluate the implementation and effectiveness of information-sharing legislative
amendments under the Family Law Act 1975 (Cth) to understand whether they are working as intended
or if there are any unintended consequences to women and children in the family law system.

Create an authorising environment that prioritises women’s and
children’s safety

Education and training should be coupled with efforts to create an authorising environment within the family
court system that enables workers to prioritise the safety and wellbeing of victims and survivors. This means
there is adequate resourcing, leadership and support for ongoing capacity building to better respond to people
seeking FVOs. Evidence indicates a need for the following:

o Workplace support is needed for people working on DFSV matters. Under model work health and
safety laws, organisations must eliminate psychosocial risks like exposure to traumatic events or
material that might cause psychological harm (Safe Work Australia, 2022). Education and training
should be provided in conjunction with other measures to support judicial officers, including
debriefing and/or professional supervision, access to professional support and peer-to-peer
discussion (Wakefield & Taylor, 2015).

o Initiatives that foster improved relationships and trust between police, legal officers and diverse
communities — including Aboriginal and Torres Strait Islander communities, CALD communities
and LGBTQ+ communities — are needed to support effective enforcement of FVVOs (Tayor et al.,
2017b).

¢ Organisational information-sharing guidelines that complement legislative arrangements are needed,
to facilitate better collaboration between the family law system, state and territory child protection
systems, and family and domestic violence jurisdictions. This means that information sharing is
guided by ethical conduct and professional bodies’ own policies and procedures, which has been
highlighted as important by service providers (Taylor et al., 2017b).
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The Committee could consider utilising existing mechanisms through which the Australian Government is
seeking to improve responses to domestic and family violence at the national level. For example, the
Standing Council of Attorneys-General Family Violence Working Group is looking at high risk and serial
perpetrators (Attorney-General’s Department, 2024b). The Committee could consider how mechanisms like
this group could assist the FCFCoA with expertise or to facilitate a national-level response to improving the
accessibility of FVOs, improving the authorising environment for judicial workforce capability enhancement
or ensuring appropriate and consistent resourcing for enforcing FVOs. It may be useful to assess the existing
efforts underway at national and state and territory levels to ensure responses are coordinated and
complementary across jurisdictions.

Finally, NLA and WLSA (2024) have called for the outcomes measurement and national data collection
under the National Plan implementation and review to include monitoring the outcomes of family law courts’
decisions and orders, and where family law matters are resolved out of court, to determine the impacts on
victims and survivors of DFSV. This should include monitoring the intersection between decisions in federal
and state and territory jurisdictions, such as the impact of family violence orders, child protection and
criminal law in family law courts’ decisions. This information could then be used to inform law reform and
systems change, supported by better resourcing and court infrastructure to work towards better outcomes for
families.

Recommendation 13: Prioritise capacity-building initiatives for judicial officers and other court staff,
including professional and peer support for anyone working on family violence matters.

Recommendation 14: Implement partnerships between the FCFCoA and relevant community-based
services that work with people with lived expertise, including people from CALD backgrounds,
LGBTQ+ people and Aboriginal and Torres Strait Islander people.

Recommendation 15: The Committee should explore new or existing mechanisms to coordinate
resources at a national level and ensure that actions by the FCFCoA, to improve victims’ and survivors’
safety and wellbeing, are not being duplicated or complicated through multiple processes.

Recommendation 16: Implement National Legal Aid and Women’s Legal Services Australia’s call for a
national outcomes measurement framework to monitor the outcomes of family law courts’ decisions and
orders to determine the impacts on victims and survivors of DFSV. This could include reviewing
decisions for instances of systems abuse or misidentification. Ensure this is done through a victim- and
survivor-centred approach.
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