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Women who kill abusive partners:
Understandings of intimate partner violence in the
context of self-defence.

In brief:

® The use of outdated understandings of intimate partner violence within the legal system automatically
renders the use of defensive force against an abusive partner “unreasonable”.

e Despite attempts to reform self-defence laws, in practice self-defence is not easily raised by women
who kill abusive partners.

e A proposed way to address this issue is to use a “social entrapment” framework to understand
intimate partner violence. Key to this framework is a recognition, in line with current research, that
the primary victim’'s/survivor’s ability to resist abuse is constrained by the abuser’s behaviour, the
safety options available and broader structural inequities in the victim's/survivor's life.

Key recommendations:

e All those involved in investigating, charging, prosecuting, defending or trying a woman who has
killed her violent/abusive intimate partner should be using a social entrapment framework (including
consideration of sexual violence) to understand the facts.

e Evidence ofthe availability of alternative avenues to safety should be considered by all those involved
in the justice process. This should occur before charges are laid, in advance of a trial, during a trial,
and at the end of a trial.

e Education on the social entrapment framework should be provided to all those involved in the
criminal justice process.
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Transforming legal understandings of intimate partner
violence by Stella Tarrant, Julia Tolmie and George Giudice

The ANROWS research project Transforming legal understandings of intimate
partner violence examines homicide trials in which self-defence is raised by women
who have killed an abusive intimate partner. It explores how legal professionals
and experts understand intimate partner violence (IPV), including which facts are
selected and presented as relevant to understanding the homicide, the language
used to frame those facts and the conclusions drawn from them.

The project involved a close analysis of the case of The State of Western Australia v.
Liyanage [2016] WASC 12 (“Western Australia v. Liyanage” SCWA, No. 27 of 2015),
a case that demonstrates the way in which women’s claims to have acted in self-
defence against an abusive partner have been systematically rejected. Dr Liyanage
(referred to in the report and related resources by her first name, Chamari') killed
her husband (referred to by his first name, Dinendra) in June 2014 after he had
subjected her to years of physical, sexual, emotional, and financial abuse. She was
charged with his murder in 2014 and convicted of his manslaughter in 2016 after
a trial by jury, meaning that the jury rejected her self-defence case. Her appeal
against her conviction of manslaughter was rejected by the Western Australian
Court of Appeal in 2017 (Liyanage v. The State of Western Australia [2017] WASCA
112). An appeal was lodged in the High Court of Australia but was withdrawn
because the pressure on Chamari resulting from another court process would
have been too high.

This research project applied a “social entrapment” analysis to the case of Western
Australia v. Liyanage. A social entrapment framework recognises, in line with
current research, that the victim’s/survivor’s ability to resist abuse is constrained
by the abuser’s behaviour, her available safety options and broader structural
inequities in her life.

Using a social entrapment framework requires analysis at three levels:

1. documenting the full suite of coercive and controlling behaviours employed by
the abuser, including the strategic and responsive dimensions of this behaviour
(and the isolation and fear that this creates for the victim/survivor);

2. examining the responses of family, community and agencies to the abuse; and

3. examining the manner in which any structural inequities experienced by the
victim/survivor supported the abuser’s use of violence (including thwarting

her attempts to resist the abuse) (New Zealand Family Violence Death Review
Committee, 2016; Tolmie, Smith, Short, Wilson & Sach, 2018).

1 Chamari's first name is used with her permission.
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A social entrapment analysis

A social entrapment analysis of intimate partner violence involves analysis at three levels:
1. documenting the full suite of coercive and controlling behaviours;
2. examining the responses of family, community and agencies; and

3. examining structural inequities.

When the defence of self-defence is raised, the court must assess:

o the nature and level of threat that the aggressor posed to the defendant at the
time she used defensive force; and

« any means of dealing with that threat that was available to the defendant other
than doing as she did.

For a woman who has killed an abusive partner, the abuse that she experienced
from him is central to both these considerations and therefore central to her
self-defence case. The way that IPV is conceptualised within the criminal justice
system is thus fundamental to whether women who kill abusive partners are able
to successfully raise self-defence.

Using a social entrapment framework in the legal process would allow the court to
make an adequate assessment of whether a victim/survivor had access to services
or other means that would have realistically provided enduring safety from very
serious harm or death.

This research project included a comprehensive analysis of Western Australia v.
Liyanage using a social entrapment framework and this analysis is presented in the

full research report, available at https://www.anrows.org.au/project/transforming-
legal-understandings-of-intimate-partner-violence/.

This Research to Policy and Practice paper highlights the key findings of the
Transforming Legal Understandings of Intimate Partner Violence research project
and recommendations for policy and practice. The paper will be relevant to law
students, police, prosecution and defence lawyers, expert witnesses and judges, as
well as the broad range of practitioners and policy-makers whose work involves
domestic and family violence. For guidance on applying a social entrapment
framework in your own work, see pages 9-10 of this paper.
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Key findings

The enduring influence of old laws precludes the
legal possibility of self-defence for women who use
lethal defensive force

Law reform in Australia has ensured that rape and other violence in marriage
are now recognised as such. Similarly, reforms around self-defence mean that the
law now recognises that self-defence includes defence against both imminent and
non-imminent harm (i.e., one does not have to be engaged in a “fight” to be acting
in self-defence). However, despite these reforms, conceptualisations of violence,
self-defence and marriage that underpinned old laws continue to operate today. Law
reform has therefore had little impact on practice, as Chamari’s trial demonstrates.

Despite law reform, self-defence is understood as something
that occurs only in response to an immediate threat

Chamari raised self-defence in the context of the non-imminent harm her husband
perpetrated. The State’s case in refuting Chamari’s self-defence argument was
unclear, but appeared to be shaped by assumptions about imminent harm self-
defence, as if she had been in a “fight” with her husband.

The State’s case against non-imminent harm was not argued by reference to either of
the legal questions required by self-defence: did the person believe they needed to
defend themselves as they did, and was their response reasonable? Rather, it would
appear that so-called “common sense” assumptions about a response to imminent
harm — that a person might simply have been able to “run away” to safety — were
improperly assumed to be relevant to non-imminent harm self-defence.

Despite law reform, sexual violence by intimate partners is
rendered invisible

Sexual violence formed a major part of Chamari’s non-imminent harm self-defence
argument. Yet, despite its presence in the trial as fact (through testimony, and
image and video evidence), Dinendra’s sexually abusive behaviours played little
or no legal part in the case against Chamari as violence.

The State characterised Dinendra’s sexually abusive behaviours (through use
of language such as “sexual practices she did not like” or conduct that “may be
regarded as unusual” and “unpleasant”) in a way that sidestepped the need to
register and contest Chamari’s claim of sexual violence. This mirrors old laws, in
that the claim to an experience of sexual violence by a wife went unregistered as
it was not recognised in law.
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Outdated understandings of IPV, despite strong
critique, still frame legal cases

In Western Australia v. Liyanage, two psychiatrists testified at Chamari’s trial
relying upon outdated understandings of IPV, and this was accepted by the trial
and court of appeal judges. Chamari was depicted as having a “cult-like mentality”
as a result of cycles of violence which caused her to “lose the ability to do logical
things like leave” [emphasis added]. Chamari’s “failure” to utilise her safety options
was explained by her psychological response to Dinendra’s violence.

The psychiatrists’ testimony lacked the necessary detail to apply a social entrapment

analysis, for example:

o Dinendra’s violence and abuse were minimised through references to it only in
generic terms. His actual abusive behaviours and their strategic effect in closing
down Chamari’s options for action were not described.

« Both experts assumed that Chamari had effective safety options in between
episodes of violence. Both assumed that what needed explanation was why
Chamari personally failed to take advantage of these.

o Chamari’s resistance to the abuse was concealed in both experts’ accounts. The
violence was assumed to have operated independently of what Chamari did or
didn’t do. This, in turn, concealed the way Dinendra used violence strategically
in response to Chamari’s actions.

o Chamari was the focus of the inquiry — she was pathologised and in the end
held almost entirely responsible for Dinendra’s abuse of her.

Further, the prosecution’s story in Western Australia v. Liyanage was that this
homicide was about a relationship in crisis. The prosecution referred to a “very
troubled marriage” and an “unhappy relationship”. They suggested that Chamari
successfully left Dinendra — and could have left him on multiple other occasions
— but chose to reconcile/stay because of love. The prosecution suggested that
Chamari’s central motive for killing Dinendra was jealousy because he might
leave her for a young girl.

As aresult of using this framing;:

o The prosecution presented the case as though Chamari’s love for Dinendra
made her “choose” to be in a relationship with him and therefore to tolerate
behaviour that she found painful and terrifying.

o Acts of resistance by Chamari at different points were used by the prosecution
as evidence of her negotiating power in the relationship. These were interpreted
as meaning that she was not being controlled by Dinendra or that she was
choosing to comply with his demands, or that she was even controlling him.

« The night of the homicide was presented by the prosecution as a decontextualised
and discrete incident. On this particular night the prosecution said Chamari
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was under no threat and there was no violence, although Dinendra expressed
a “little bit of anger”. The impact that Dinendra’s anger had on Chamari that
night was not analysed in the context of his long history of abusive behaviour
against her.

Outdated understandings of IPV fail to
recognise the risks and complexities of
leaving a violent relationship

Outdated understandings of IPV are built on an assumption that there are effective
and lawful options for achieving safety that the victim/survivor could have chosen.
They don’t take account of the way a perpetrator’s abuse strategically closes down
the victim’s/survivor’s capacity for action over time.

In expert testimony in Western Australia v. Liyanage, it was assumed, contrary
to what she explicitly said in her testimony, that Chamari had effective safety
responses available to her and that it was illogical for her not to call the police
and/or leave the relationship. The experts did not explore the potential reaction
from Dinendra should Chamari attempt to take steps toward safety, even though
Dinendra had a history of responding violently if Chamari did not comply with his
instructions and had threatened Chamari and her family with extreme violence
should she disclose what he was doing to her. The only discussion of her safety
options came from Chamari herself, who had been labelled by the experts in this
case as “illogical” in her assessments. The prosecution simply asserted, without
providing proof, that leaving the relationship or calling the police were reasonable
ways Chamari could have kept herself safe in the circumstances.

Current expectations around “logical” responses to IPV — for example, expecting
the victim/survivor to call the police, get a protection order, stay in temporary
refuge accommodation and/or leave the relationship — require victim initiation
and generate a one-off reaction to the immediate episode of physical violence.
These are not strategies that necessarily manage the ongoing threat that victims/
survivors of IPV may be living with. Additionally, assuming that these responses
are effective ignores a large body of evidence that critiques systemic responses to
IPV.2 When a victim/survivor is dealing with a highly dangerous IPV offender,
ineffective or inadequate responses by a public agency, such as the police or the
courts, do not simply fail to provide safety — such responses can significantly
escalate the danger that the victim/survivor is in.

2 For example, police responses to IPV have been criticised (such as a failure to record incidents,
neglecting to provide information on legal or support options, failing to provide any safety response,
not taking breaches of restraining orders seriously, or incorrectly identifying the perpetrator) (Law
Reform Commission of Western Australia, 2014; Western Australia. Parliamentary Commissioner
for Administrative Investigations, 2015; Westen Australia. Community Development and Justice
Standing Committee, 2015; Toivonen & Backhouse, 2018), as have court responses to IPV and IPSV
(Australian Institute of Criminology, 2007a, 2007b; Lievore, 2005; Millstead & McDonald, 2017).
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Recommendations for policy-makers,
practitioners and service providers

The justice system should utilise a social
entrapment framework

All those who are involved in investigating, charging, prosecuting, defending or
trying a woman who haskilled her intimate partner should develop an understanding
of IPV as a form of social entrapment. That is, they should apply the three levels
of analysis outlined in the social entrapment framework above.

Particular focus should be given to the role of
intimate partner sexual violence (IPSV) in IPV

Sexual violence is often a significant but unseen and misunderstood aspect of
IPV.? Therefore, particular focus should be given to the role of IPSV in IPV at all
levels of analysis in the social entrapment framework, including the ways in which
the perpetration of IPSV may affect community or institutional responses to the
victim’s/survivor’s help-seeking.

Training on the social entrapment framework
is necessary

In order to implement the above, education in social entrapment should be provided
to all those involved in the justice process, including police interviewers and
investigators; prosecution lawyers; expert witnesses; defence lawyers; and judges.

In cases of IPV, there must be consideration of
evidence of avenues to safety

In the law of self-defence, the question of whether or not a person’s defensive
response to the violence they faced was “reasonable” requires a particular
conceptual framing and particular kinds of evidence if the person was defending
themselves against IPV. In considering whether the State has sufficient evidence
to prove beyond a reasonable doubt that a women’s defensive action against IPV
was not reasonable, a prosecutor (before laying a charge or in the preparation for
a trial) and a trial judge (at the end of the presentation of the State’s case) should
give particular consideration to whether or not the State has sufficient substantive
evidence to prove that the woman could have accessed services or other means
that would have realistically provided enduring safety from very serious harm or
death, in her particular circumstances. In other words, this must be proven on the
facts and not simply assumed.

3 Intimate partner sexual violence is also an important indicator of severity of violence, with survivors
who are being sexually abused by their partners being at a much higher risk of being killed,
particularly if they are also being physically assaulted (Toivonen & Backhouse, 2018).
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The State must make its case clear with regard to
each legal element of a claim of self-defence

Where a case proceeds to trial, the prosecutor, on behalf of the State, must make
their case clear to the jury with respect to each legal element of a woman’s claim
of self-defence, on the evidence and using accurate understandings of IPV. Using
a social entrapment framework means that the State will have to account for a
woman’s experience of IPV (including the social response) and the courses of
action realistically available to her when arguing that the use of defensive force
was not “reasonable”.

Trial judges must ensure the State’s position is made
clear to the jury

Where a case proceeds to trial, the trial judge should ensure the State’s position
with respect to evidence that IPV, including IPSV, was perpetrated against the
defendant by her intimate partner, is made clear to the jury. The trial judge should
ensure that the State makes its case clear with respect to each element of a woman’s
legal claim to self-defence. As with the recommendation above, applying a social
entrapment framework will provide a realistic assessment of the nature and level
of threat from the abuser (that accounts for the cumulative nature of abuse), and
the realistically available options for safety.

The State’s position on both of these points should be reflected in the trial judge’s
summing up to the jury.
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How can I use this in my work?

Use a social entrapment framework to show how the coercive power of the abuser
extends beyond the incidents during which they are acting violently, and to show
how the social response to IPV worsens a victim’s/survivor’s entrapment.

Step One:
Document the full suite of coercive and controlling
actions by the predominant abuser

This is not simply an itemised list of actions, which will not capture the chronology,

cumulative intensity, and compounding effects of the abuse. Documentation

requires thinking through, for example:

o How has the primary abuser, over time, undermined the victim’s/survivor’s
independence and fostered a dependence on him? How has he isolated, deprived,
exploited and micro-regulated her?

o How has the primary abuser, over time, used violence, threats and surveillance
to force her to comply with his wishes and/or punish her for failing to do so?

o Has he degraded her by sexually abusing her and/or forcing her to engage in
behaviours that are in opposition to her values?

o How are tactics employed by the abuser constraining the victim’s/survivor’s
behaviour even when not in the presence of the abuser?

o What has the abuser said that he will do to her if she resists the abuse and/or
seeks help? How has the abuser also practically limited the victim’s/survivor’s
ability to seek help (e.g. smashing her phone)?

Note that some of these behaviours may be subtle and only have meaning to the
particular victim/survivor. The primary abuser develops tactics of abuse over time
through trial and error — the tactics are uniquely tailored to the specific victim/
survivor and should not be treated as possible to understand “objectively”.

Step Two:
Examine the responses and potential responses of
family, community and agencies to the abuse

Examination of institutional, community and familial responses to IPV should

be accompanied by a realistic assessment of the limitations of the responses that

are available, and an understanding of what is reasonable to expect of someone in
the victim’s/survivor’s position. It requires thinking through:

o How have informal networks responded to the primary victim’s/survivor’s
disclosures or to their realisation that something was wrong? Were others
in the community afraid of the abuser? Did they support (either actively or
passively) his abuse of her?

Women who kill abusive partners: Understandings of intimate partner violence in the context of self-defence.
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« How have agencies responded to the primary victim’s/survivor’s disclosures?
How are they likely to respond? What are they realistically able to offer the
victim/survivor and her family members in the particular circumstances she
is in (which include any potential retaliation and future threats presented to
her by the primary abuser and his associates)?

« Was seeking help from mainstream support services an option for her in her
circumstances? What barriers to doing so did she experience?

+ Did agencies and members of her community expect her to take action when
her ability to do so was non-existent or severely compromised?

Step Three:

Examine the way in which any structural inequities
experienced by the primary victim/survivor facilitate
the abuser’s use of violence and undermine the
safety responses from those who are in a position

to help

This requires consideration of how the intersection of inequities that a victim/

survivor experiences increases the ability of the abuser to control and coerce her

and undermines any safety responses that she receives from those who are in a

position to help. It requires thinking through:

o How have any experiences of inequity — for example, poverty, past trauma,
colonisation, racism, disability, mental health issues, addiction and/or immigration
issues — exacerbated the first two dimensions of entrapment?

The New Zealand Family Violence Death Review Committee has prepared a list of
questions for practitioners designed to assist in understanding and documenting
a particular client’s experience of entrapment. This can be accessed at:

https://www.hgsc.govt.nz/our-programmes/mrc/fvdrc/publications-and-resources/
publication/3444/
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